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connection with Assistance you pro-
vide (except as permitted under 
§ 4290.825(c)), or anything of value for 
procuring, attempting to procure, or 
influencing your action with respect to 
such Assistance. 

(c) Applicability of other laws. You are 
also bound by Federal or State laws ap-
plicable to you that govern conflicts of 
interest and fiduciary obligations. 

(d) Financings with Associates—(1) 
Financings with Associates requiring 
prior approval. Without the Secretary’s 
prior written approval, you may not 
Finance any Enterprise in which your 
Associate has either a voting equity in-
terest or total equity interests (includ-
ing potential interests) of at least five 
percent, or effective control, except as 
otherwise permitted under paragraph 
(a)(1) of this section. 

(2) Other Financings with Associates. If 
you and an Associate provide Financ-
ing to the same Enterprise, either at 
the same time or at different times, 
you must be able to demonstrate to the 
Secretary’s satisfaction that the terms 
and conditions are (or were) fair and 
equitable to you, taking into account 
any differences in the timing of each 
party’s financing transactions. 

(3) Exceptions to paragraphs (d)(1) and 
(d)(2) of this section. A Financing that 
falls into one of the following cat-
egories is exempt from the prior ap-
proval requirement in paragraph (d)(1) 
of this section or is presumed to be fair 
and equitable to you for the purposes 
of paragraph (d)(2) of this section, as 
appropriate: 

(i) Your Associate is a Lending Insti-
tution that is providing financing 
under a credit facility in order to meet 
the operational needs of the Enterprise 
and the terms of such financing are 
usual and customary. 

(ii) Your Associate invests in the En-
terprise on the same terms and condi-
tions and at the same time as you. 

(iii) Both you and your Associate are 
RBICs. 

(e) Use of Associates to manage Port-
folio Concerns. To protect your invest-
ment, you may designate an Associate 
to serve as an officer, director, or other 
participant in the management of a 
Portfolio Concern. You must identify 
any such Associate in your records 
available for the Secretary’s review 

under § 4290.600. Without the Sec-
retary’s prior written approval, such 
Associate must not: 

(1) Have any other direct or indirect 
financial interest in the Portfolio Con-
cern that exceeds, or has the potential 
to exceed, the percentages of the Port-
folio Concern’s equity set forth in para-
graph (a)(1) of this section. 

(2) Receive any income or anything 
of value from the Portfolio Concern un-
less it is for your benefit, with the ex-
ception of director’s fees, expenses, and 
distributions based upon the Associ-
ate’s ownership interest in the Con-
cern. 

(f) 1940 and 1980 Act Companies: SEC 
exemptions. If you are a 1940 or 1980 Act 
Company and you receive an exemption 
from the Securities and Exchange 
Commission for a transaction described 
in this § 4290.730, you need not obtain 
the Secretary’s approval of the trans-
action. However, you must promptly 
notify the Secretary of the trans-
action. 

(g) Restriction on options obtained by 
RBIC’s management and employees. Your 
employees, officers, directors, man-
aging members or general partners, or 
the general partners or managing 
members of the Investment Adviser/ 
Manager that is providing services to 
you or to your general partner or man-
aging member, may obtain options in a 
Portfolio Concern only if: 

(1) They participate in the Financing 
on a pari passu basis with you; or 

(2) The Secretary gives prior written 
approval; or 

(3) The options received are com-
pensation for service as a member of 
the board of directors of the Portfolio 
Concern, and such compensation does 
not exceed that paid to other outside 
directors. In the absence of such direc-
tors, fees must be reasonable when 
compared with amounts paid to outside 
directors of similar companies. 

§ 4290.740 Portfolio diversification 
(‘‘overline’’ limitation). 

(a) Without the Secretary’s prior 
written approval, you may provide Fi-
nancing or a Commitment to an Enter-
prise only if the resulting amount of 
your aggregate outstanding Financings 
and Commitments to that Enterprise 
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and its Affiliates does not exceed 20 
percent of the sum of: 

(1) Your Regulatory Capital as of the 
date of the Financing or Commitment; 
plus 

(2) Any permitted Distribution(s) you 
made during the five years preceding 
the date of the Financing or Commit-
ment which reduced your Regulatory 
Capital. 

(b) For the purposes of paragraph (a) 
of this section, you must measure each 
outstanding Financing at its current 
cost plus any amount of the Financing 
that was previously written off. 

§ 4290.760 How a change in size or ac-
tivity of a Portfolio Concern affects 
the RBIC and the Portfolio Con-
cern. 

(a) Effect on RBIC of a change in size 
of a Portfolio Concern. If a Portfolio 
Concern was a Smaller Enterprise or 
Small Business Concern at the time of 
the initial Financing but no longer 
qualifies as such under the size stand-
ard applicable to such entity, you may 
keep your investment in the Portfolio 
Concern and: 

(1) Subject to the overline limita-
tions of § 4290.740, you may provide ad-
ditional Financing to the Portfolio 
Concern up to the time it makes a pub-
lic offering of its securities. 

(2) Even after the Portfolio Concern 
makes a public offering, you may exer-
cise any stock options, warrants, or 
other rights to purchase Equity Securi-
ties which you acquired before the pub-
lic offering, or fund Commitments you 
made before the public offering. 

(b) Effect of a change in business activ-
ity occurring within one year of RBIC’s 
initial Financing—(1) Retention of Fi-
nancing. Unless you receive the Sec-
retary’s written approval, you may not 
keep your Financing in a Portfolio 
Concern which becomes ineligible for 
financing by a RBIC by reason of a 
change in its business or commercial 
activity or for any other reason within 
one year of your initial Financing in 
the Portfolio Concern. 

(2) Request for approval to retain Fi-
nancing. If you request that the Sec-
retary approve the retention of your 
investment, your request must include 
sufficient evidence to demonstrate that 
the change in business or commercial 

activity was caused by an unforeseen 
change in circumstances and was not 
contemplated at the time the Financ-
ing was made. 

(3) Additional Financing. If the Sec-
retary approves your request to retain 
a Financing under paragraph (b)(2) of 
this section, you may provide addi-
tional Financing to the Portfolio Con-
cern to the extent necessary to protect 
against the loss of the amount of your 
original investment, subject to the 
overline limitations of § 4290.740. 

(c) Effect of a change in business activ-
ity occurring more than one year after the 
initial Financing. If a Portfolio Concern 
becomes ineligible because of a change 
in business activity more than one 
year after your initial Financing you 
may: 

(1) Retain your investment; and 
(2) Provide additional Financing to 

the Portfolio Concern to the extent 
necessary to protect against the loss of 
the amount of your original invest-
ment, subject to the overline limita-
tions of § 4290.740. 

STRUCTURING RBIC FINANCING OF ELIGI-
BLE ENTERPRISES—TYPES OF 
FINANCINGS 

§ 4290.800 Financings in the form of 
Equity Securities. 

You may purchase the Equity Securi-
ties of an Enterprise. You may not, in-
advertently or otherwise: 

(a) Become a general partner in any 
unincorporated business; or 

(b) Become jointly or severally liable 
for any obligations of an unincor-
porated business. 

§ 4290.810 Financings in the form of 
Loans. 

You are permitted to make Loans to 
an Enterprise only if: 

(a) The maturity or term of the Loan 
is five years or less; and 

(b) You determine that making the 
Loan is necessary to preserve an exist-
ing Financing (other than a Loan) in 
that same Enterprise. 

§ 4290.815 Financings in the form of 
Debt Securities. 

(a) General rule. You may purchase 
Debt Securities from an Enterprise. 

(b) Restriction of options obtained by 
RBIC’s management and employees. If 
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